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ABSTRACT 

Islamic Family Law has been widely used in the field of child custody, balancing traditional Sharia principles 
with contemporary child welfare needs. This study, therefore, aims to provide a comprehensive analysis of the 
role of Islamic family law in modern child custody cases, specifically focusing on how traditional values can be 
integrated with modern child welfare concerns. This research uses a qualitative research approach to explore the 
intersections between Islamic family laws and contemporary family dynamics, including the Qur'an and 
Hadith, as well as classical jurisprudential interpretations from major Islamic schools of thought. Thematic 
analysis is used to identify recurring themes and patterns related to Islamic legal principles in custody cases 
and the influence of modern legal standards and the impact of social changes on custody practices. The analysis 
also uncovers significant challenges in cases involving divorced or separated parents residing in different 
countries. The study concludes that the integration of traditional child welfare standards, such as prioritizing 
the child's emotional health, educational needs, and, where appropriate, considering the children's preference, 
enhances the applicability of Islamic Family law in addressing complex custody issues. This situation brings to 
light the importance of understanding how Islam can be harmonized with secular laws to provide solutions for 
Muslim families living in non Muslim societies, especially when navigating child custody issues that are both 
legally and religiously sensitive. 
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1. Introduction 

Islamic Family Law, rooted in the Qur'an and Hadith, provides a 

foundational framework for regulating family matters, including marriage, 

divorce, and child custody (Baderin, 2003; Hallaq, 2009). Traditionally, child 

custody (known as hadanah) within Islamic jurisprudence has adhered to 

principles emphasizing the well-being of the child while recognizing the roles 

and rights of both parents (Multazam, U. 2024); (Esposito, 2001). However, in the 

contemporary world, the dynamics of child custody have evolved significantly 

due to the growing complexity of family structures, changing societal norms, and 

the influence of international child welfare standards (Schulz, M. 2024); (Bowen, 

2003).  
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These changes have prompted a need to reassess the role of Islamic Family Law 

in modern custody cases, especially as Muslim communities navigate the balance 

between Sharia principles and contemporary legal and social expectations (Al-

Saud, F. 2024); (Mir-Hosseini, 2000). 

Child custody in Islamic Family Law is a complex and nuanced subject involving 

various schools of thought within Islam. Each of the primary Islamic jurisprudential 

schools Hanafi, Maliki, Shafi'i, and Hanbali—presents unique perspectives on child 

custody matters, yet all converge on certain core principles, such as the paramount 

importance of the child’s welfare (Hallaq, 2009). Traditionally, these schools have 

held that, in the case of young children, maternal custody is prioritized until a 

certain age, after which paternal custody may take precedence (Esposito, 2001). This 

approach reflects historical norms and societal structures where the mother’s 

nurturing role was emphasized, and the father’s role as a provider was 

predominant (Mir-Hosseini, 2000). 

The concept of maslahah (public interest) in Islamic jurisprudence serves as a 

guiding principle in matters of family law, including child custody (Hallaq, 

2009). Islamic scholars have long argued that ensuring the child’s best interests 

aligns with the maslahah principle (Esposito, 2001). However, as modern legal 

systems prioritize child welfare through different lenses, such as psychological 

and emotional needs, Islamic legal scholars and practitioners have increasingly 

debated how Sharia can adapt to prioritize these aspects without 

compromising its foundational principles (An-Na’im, 2010). This research seeks 

to explore how Islamic Family Law addresses the best interests of the child in 

contemporary custody disputes, emphasizing the integration of traditional 

values with modern child welfare concerns (Baderin, 2003). The rise of 

international standards for child custody has added another dimension to 

this discourse. 

 The Convention on the Rights of the Child (CRC), adopted by the United 

Nations, underscores the rights of children to live in a safe, stable, and 

supportive environment, regardless of the parental structure they belong to 

(UNICEF, 2020). While many Muslim-majority countries have signed the CRC, 

the integration of these international standards within Islamic legal frameworks 

remains challenging (Mir-Hosseini, 2000). This situation creates a unique 

dynamic for Islamic Family Law, where the law must align with both Sharia 

principles and the CRC’s emphasis on the child’s welfare and rights, 

particularly in countries with dual legal systems (Bowen, 2003). 
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In the context of migration and globalization, many Muslim families now 

live in non Muslim majority countries where secular legal systems govern family 

disputes, including child custody. These jurisdictions may not incorporate Sharia 

principles in their entirety, and Muslim parents may find that secular child 

custody laws conflict with their religious beliefs and practices (Gallala-Arndt, I. 

2015); (An-Na’im, 2010). This situation brings to light the importance of 

understanding how Islamic Family Law can be harmonized with secular laws to 

provide solutions for Muslim families living in non-Muslim societies, especially 

when navigating child custody issues that are both legally and religiously 

sensitive (Hallaq, 2009). 

Within this framework, the roles of both mothers and fathers have also 

evolved. Modern socioeconomic changes have enabled women to become more 

involved in the workforce, contributing financially to their families and altering 

traditional family dynamics (Esposito, 2001). Consequently, Islamic Family Law 

scholars are re-examining the legal and religious grounds for parental rights and 

responsibilities in custody cases, particularly when the child’s welfare requires 

shared parenting arrangements or when custody may be more suitable for one 

parent due to circumstances like employment, stability, or geographical proximity 

to extended family (Mir-Hosseini, 2000). 

An analysis of case studies in countries that implement Islamic Family Law 

reveals diverse approaches to child custody. For instance, in Malaysia, Egypt, 

and Saudi Arabia, Islamic principles are integrated into national family law, yet each 

country’s legal interpretation and application of hadanah vary significantly (Baderin, 

2003). This variation stems from differences in the application of Islamic 

jurisprudential principles and local socio-legal factors. By examining these 

differences, this research aims to identify areas where Islamic Family Law adapts to 

modern legal requirements and where additional harmonization may be beneficial in 

aligning Sharia principles with contemporary societal needs (Esposito, 2001). 

Psychological research underscores the importance of a stable parental 

relationship for a child’s emotional development, which is increasingly recognized in 

legal considerations of custody (Bowen, 2003). This understanding supports shared 

or joint custody arrangements that enable children to maintain strong bonds with 

both parents, rather than favoring one parent exclusively. Exploring how Islamic 

Family Law might incorporate such arrangements without compromising its 

principles offers a pathway toward balancing traditional legal doctrines with 

modern parenting practices, where the roles of both parents are valued for the 

child’s holistic development (Mir-Hosseini, 2000). 
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The role of mediation and alternative dispute resolution (ADR) has become  

an essential part of custody disputes worldwide. Many Islamic legal systems, 

particularly in Middle Eastern and Southeast Asian countries, are now adopting 

ADR methods to resolve family disputes, including custody cases, to avoid 

prolonged litigation that may negatively impact children. By promoting 

amicable resolutions that honor both Sharia principles and modern family 

dynamics, ADR presents a unique opportunity to enhance the practice of 

Islamic Family Law in child custody cases, ultimately 

supporting the child’s best interests in a balanced manner (An-Na’im, 2010). 

This research, therefore, aims to provide a comprehensive analysis of the role of 

Islamic Family Law in modern child custody cases by examining the intersections 

between traditional Sharia principles and contemporary child welfare needs. 

Through a critical exploration of legal doctrines, case studies, and modern 

jurisprudential interpretations, this study will contribute to the ongoing discourse on 

how Islamic Family Law can evolve to meet the needs of Muslim families today. 

By identifying best practices, challenges, and future directions, the research seeks to 

offer insights that can guide legal scholars, policymakers, and family law 

practitioners in creating a balanced, holistic approach to child custody that respects 

Islamic values while promoting the well-being of children in today’s diverse and 

interconnected world (Baderin, 2003; Bowen, 2003). 

 

2. Method 

This study adopts a qualitative research approach to explore the role of 

Islamic Family Law in modern child custody cases, specifically focusing on how 

Sharia principles can be balanced with contemporary child welfare needs. The 

qualitative approach allows for an in-depth understanding of the legal, social, 

and religious complexities involved in child custody decisions within Islamic 

contexts. This research involves the examination of primary Islamic legal 

sources, including the Qur’an and Hadith, as well as classical jurisprudential 

interpretations from major Islamic schools of thought. Additionally, national 

family law codes from select countries implementing Islamic Family Law (such 

as Saudi Arabia, Malaysia, and Egypt) are analyzed to compare their approaches 

to custody issues in light of modern challenges. 

Data collection is conducted through document analysis, focusing on legal 

texts, academic publications, case law, and policy documents. This includes 

examining relevant court cases from jurisdictions that apply Islamic Family Law 

and international human rights documents, such as the Convention on the 

Rights of the Child (CRC), to understand how Islamic Family Law interacts with  
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global child welfare standards. Interviews with legal scholars, family law 

practitioners, and child welfare experts are also conducted to gain insights into 

the practical challenges and potential areas for harmonizing Islamic legal 

principles with contemporary needs in custody cases. These semi-structured 

interviews provide qualitative data that are invaluable in understanding both 

theoretical and applied perspectives on balancing Sharia principles with modern 

child welfare considerations. 

For data analysis, thematic analysis is used to identify recurring themes and 

patterns related to Islamic legal principles in custody cases, the influence of 

modern legal standards, and the impact of social changes on custody practices. By 

categorizing data into themes such as “child welfare and Sharia,” “legal 

pluralism,” and “custody decision-making,” the study examines how these themes 

are reflected in Islamic Family Law and modern jurisprudential practices. The 

analysis aims to reveal both the areas of alignment and divergence between Sharia-

based custody laws and contemporary child welfare needs, providing insights into 

possible approaches for a balanced application of Islamic Family Law in modern 

custody disputes. Through this approach, the study aims to contribute to the broader 

discourse on how Islamic Family Law can adapt to support the welfare of 

children while respecting core religious values. 

 

3. Result & Discussion 

The analysis of Islamic Family Law in the context of modern child custody 

cases reveals a complex interplay between Sharia principles and contemporary 

family dynamics. Firstly, one of the fundamental tenets of Islamic Family Law in 

child custody is the concept of hadana, or guardianship, which emphasizes the 

mother’s priority in raising young children, particularly in their early years. This 

traditional approach values the mother’s role due to her nurturing influence 

(Esposito, 2001). However, this practice is sometimes challenged in modern cases, 

especially when fathers demonstrate equal capability and commitment to 

providing care (Henwood, K., & Procter, J. 2003); (Hallaq, 2009). Data collected from 

court cases indicate that some judges have begun considering the father’s role more 

equitably, reflecting a shift towards more gender-neutral decisions in custody 

arrangements when in the best interest of the child (Mir-Hosseini, 2000). 

In examining the criteria used to determine the child’s best interest, Islamic 

Family Law traditionally prioritizes religious upbringing and moral 

development (Taslima, Y. 2023); (Esposito, 2001). Findings indicate that judges 

are increasingly incorporating contemporary child welfare considerations, such 

as educational opportunities, emotional well-being, and the child's preferences, 

where age- appropriate (Bowen, 2003). This shift marks a balancing act between 

maintaining religious standards and responding to children’s developmental 

needs. The trend suggests that modern courts are leaning towards a more 

holistic view of the child’s welfare, one that aligns with both Islamic values and  
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international child rights standards (UNICEF, 2020). 

A significant finding from this study is the evolving interpretation of maslahah 

(public interest) in modern custody cases. Traditionally applied within the 

framework of Sharia to ensure fairness and prevent harm, maslahah is now 

increasingly invoked by judges to support decisions that prioritize child welfare 

over rigid legal prescriptions (Hallaq, 2009). Interviews with legal scholars confirm 

that this principle is flexible and has been effective in justifying custody decisions 

that diverge from classical jurisprudence when necessary. In some cases, maslahah 

has allowed for granting custody to the parent best equipped to provide stability and 

support, regardless of gender or specific Sharia stipulations, reflecting a broader, 

welfare centered perspective (Mir-Hosseini, 2000). 

Another critical result is the role of the child’s preference in custody 
decisions. While traditional Islamic Family Law does not mandate the 
consideration of the child’s opinion, some courts now recognize the value of a 
child’s voice, particularly in cases involving older children (Bowen, 2003). This 
approach aligns with the Convention on the Rights of the Child (CRC), which 
advocates for children's participation in matters affecting them (UNICEF, 2020). 
Interviews with family law practitioners indicate that judges are more likely to 
respect the wishes of older children, particularly when they express a preference 
that appears to serve their best interest. This progressive shift underscores the 
adaptation of Islamic Family Law to global child welfare norms (Hallaq, 2009). 

The data also reveal that Islamic Family Law encounters significant 

challenges in cases involving divorced or separated parents residing in different 

countries. In these cross-jurisdictional situations, Sharia-based custody rights 

often conflict with the legal systems of non-Muslim countries, leading to complex 

legal battles. Court documents reviewed from transnational cases demonstrate that 

some Muslim- majority countries are more willing to cooperate with foreign 

courts to facilitate shared custody arrangements (Baderin, 2003). However, many 

challenges persist due to differences in legal principles, with some jurisdictions 

adhering strictly to Islamic rulings and others prioritizing their own custody laws 

(Mir-Hosseini, 2000). 

One area of concern highlighted in the research is the consistency of judicial 

interpretation. Although Islamic Family Law principles guide custody decisions, 

the lack of uniformity across jurisdictions often leads to differing outcomes. For 

example, the extent to which fathers are granted custody rights varies widely 

across Muslim- majority countries, often depending on local customs and the 

judges' interpretation of Islamic law (Rafiq, A. 2014); (Taslima, Y. 2023); 

(Esposito, 2001). This lack of standardization can cause frustration for families 

seeking predictable outcomes and raises questions about the application of 

Sharia in modern, diverse societies (Hallaq, 2009). 

The findings also indicate that the influence of socio economic factors is 

growing in child custody cases governed by Islamic Family Law. Judges in several 

case studies considered a parent’s financial stability and capacity to provide a 

suitable living environment when deciding custody, factors which were  
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traditionally secondary to religious adherence and moral standing (Mir-

Hosseini, 2000). This change reflects a pragmatic approach, acknowledging that a 

child’s material needs are integral to their well being. Interviews with family law 

experts suggest that this trend is indicative of broader shifts in Islamic Family 

Law, where modern realities are increasingly influencing judicial decisions 

(Baderin, 2003). 

Another significant discussion point is the role of Islamic legal scholars in 

advising on custody cases. Many courts consult Sharia experts to provide 

guidance on complex custody issues, especially when religious and 

contemporary legal considerations intersect (Hallaq, 2009). The insights from these 

scholars contribute to the development of a jurisprudential consensus on 

balancing Sharia with modern child welfare needs. However, data from 

interviews indicate that the interpretations offered by these scholars sometimes 

diverge, reflecting a need for greater standardization and updated training on 

current family law challenges (Esposito, 2001). 

The study also uncovers the increasing influence of non-governmental 

organizations (NGOs) and child welfare agencies in custody cases under Islamic 

Family Law. NGOs often act as intermediaries, advocating for children's rights 

and providing resources for families navigating custody disputes. Their 

involvement is particularly notable in cases where custody decisions may impact 

a child’s psychological and emotional health. Interviews with NGO 

representatives suggest that their advocacy is crucial for ensuring that child 

welfare remains a priority in custody cases, even in religiously governed legal 

systems (UNICEF, 2020). 

In conclusion, this study highlights that Islamic Family Law is adapting to 

balance Sharia principles with contemporary child welfare needs in custody cases. 

While traditional concepts such as hadana and maslahah continue to inform judicial 

decisions, there is a growing trend towards incorporating modern welfare standards, 

including child participation and socio-economic factors. This evolving approach 

signifies a gradual shift towards a more holistic application of Islamic principles that 

respects both religious values and modern legal standards. Future studies could 

examine the specific mechanisms through which Islamic Family Law can further 

incorporate global child rights norms while preserving its core principles (Baderin, 

2003; Bowen, 2003). 

4. Conclusion 
The study concludes that Islamic Family Law plays a vital role in guiding 

child custody decisions within Muslim majority jurisdictions, balancing traditional 

Sharia principles with the evolving needs of modern families. Key Islamic concepts, 

such as hadana (custody) and maslahah (public interest), continue to inform judicial 

decisions while showing flexibility to adapt to contemporary factors such as the 

child’s welfare, psychological needs, and the socio economic capacity of each parent. 

This research finds that the incorporation of modern child welfare standards such as 

prioritizing the child's emotional health, educational needs, and, where 
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appropriate, considering the child’s preference enhances the applicability of  

Sharia law in addressing complex custody issues. However, challenges remain, 

particularly concerning judicial consistency across regions and cross jurisdictional 

custody conflicts, underscoring the need for a harmonized approach that respects 

both Islamic principles and global child rights standards. 

Future research could investigate the mechanisms by which Islamic Family 

Law can further integrate international child welfare standards, especially in  

cases involving cross jurisdictional custody disputes. Comparative studies 

between different Muslim majority countries could provide valuable insights 

into effective models for balancing Sharia principles with child rights in custody 

cases. Additionally, examining the role of child psychology experts in informing 

custody decisions could shed light on how Islamic Family Law can better 

support the holistic well being of children involved in custody disputes. 
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